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Artificial intelligence (Al) causes two major copyright problems on both the input
and output levels. Training models on copyrighted data leave debates over fair use vs.
infringement, while outputs from generative Al violating copyrighted content reveal
international disparity in copyright protection. The question of how the United States
should modify fair use is complex. Although fair use may encourage the development of
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Al, the blurred lines of fair use in copyright make it difficult to consistently protect creators
or properly license copyright. This may impede the long-term development of Al.

This article reviews the most relevant laws and legal doctrine, the importance of Al,
and the two most salient issues in Al development and generative Al. Then, the article
infers key takeaways from Chinese and E.U. copyright with the intention of offering
recommendations to improve American fair use. Given that China is the largest competitor
in the global Al development race, and the European Union’s global prominence in
extensive Al regulation, their copyright law may prove insightful.

COPYRIGHT AND FAIR USE
1. PHILOSOPHICAL FOUNDATIONS

The foundation of American copyright law lies in the Copyright Clause of the United States
Constitution, which grants Congress the power “[t]o promote the Progress of Science and useful
Arts” by securing exclusive rights to authors and inventors for limited times.? This provision
reflects a utilitarian philosophy. Utilitarianism is a philosophical framework that focuses on
outcomes, meaning it defines correct actions as those that produce the greatest good for the public.
Copyright protection is not an end, but a means of encouraging the creation and dissemination of
knowledge for the benefit of society. By granting authors exclusive rights, copyright law provides
incentives for creative production, ensuring that creators can benefit from their work.

In her overview of the theoretical foundations of intellectual property in American history,
U.C. Law San Francisco Professor Robin Feldman explained the philosophical foundation of the
fair use doctrine as utilitarianism.? Fair use reflects the utilitarian foundation of copyright law
because it prevents copyright from becoming overly restrictive by allowing limited uses that
advance education, research, and technological innovation. This permits socially valuable uses that
advance knowledge while preserving incentives for creation. Thus, together, copyright protection
and fair use balance private incentives with public access, maximizing the overall social benefits
of creative and technological progress.

2. DEVELOPMENT OF FAIR USE

From the first U.S. Copyright Act of 1790* to the most recent one enacted in 1976°, there
have been no technologies capable of copying, analyzing, and reproducing copyrighted materials
on the massive scale the way modern Al systems can. In its April 2025 Developments in the Law
edition, the Harvard Law Review pointed out the inadequacy of copyright law and the intellectual
property regime in the age of Al noting that new Al technologies may “challenge the fundamental
premise that only humans can create.”® This inadequacy in regulation has been echoed by other
scholars concerned with copyright regulation issues caused by generative Al, with some noting
that generative Al systems trained on copyrighted works raise ethical and legal concerns, as well
as that generative Al reveals deeper structural limitations of the copyright regime.” One of AI’s
major challenges to the regime is the current standard that only humans can create.® The Copyright
Office also requires human contributions to the creation of Al to qualify for protection.’
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The fair use doctrine is a legal principle that permits the limited use of copyrighted material
without permission of the copyright owner for public benefit, such as education, research, and
news reporting. Although its early roots are in a 1740 English case, Gyles v. Wilcox, which
established “fair abridgment,”! American fair use developed through judicial decisions in the 18th
and 19th centuries.

The first American case of fair use was Folsom v. Marsh in 1841.'! Folsom published a
shorter, two-volume biography of George Washington based on approximately 353 pages from a
collection published by Marsh. Because Folsom copied verbatim, the plaintiffs sued for copyright
infringement. In deciding whether Folsom’s use of Washington’s writings was a permissible
abridgment (lawful borrowing), the court ruled it was infringement because, although the copying
was extensive,!? the passages taken were not incidental,!? and the biography could substitute for
the original volumes in the marketplace.'* The court concluded that the defendant had harmed the
economic value of the copyrighted work.!>

Folsom was significant for fair use because it introduced a multi-factor analysis,
considering: the nature and objects of the selections made (purpose of use);'® the quantity and
value of the materials used (amount taken);!” and the degree to which the use may prejudice the
sale or diminish the profits of the original work (market harm).!® Another fair use requirement, the
nature of the copyrighted work, developed gradually throughout several cases in the late 19" and
20" centuries. One significant case, Rosemont Enterprises, Inc. v. Random House, Inc., helped
solidify the principle that an original work’s character affects its levels of protection, with factual
works being less protected than creative ones.!”

The statutory provision of fair use was formally codified in the Copyright Act of 1976.2°
In the Act, Congress codified four non-exclusive factors drawn from the judicial precedent: 1)
purpose and character of the use; 2) nature of the copyrighted work; 3) amount and substantiality
used, and 4) effect of the use upon the potential market.?! Congress understood fair use as a safety
valve, a balance between author incentives and public access, and doctrine rooted in copyright’s
constitutional purpose of promoting the progress of science and useful arts.?? With this
understanding, the section that covers the fair use doctrine in Title 17 of U.S. copyright law, 17
U.S.C. § 107,23 exists to serve copyright’s utilitarian purpose by allowing socially beneficial uses
when stricter copyright enforcement would hinder progress.

(c) Modern Application of Fair Use

In the 2023 case Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, Goldsmith
sued Warhol for directly copying her photograph of Prince in Warhol’s orange silkscreen painting
of the late singer (‘Orange Prince’), which was published by Vanity Fair as its 2016
commemorative issue’s cover.?* Warhol argued that his use of the photo was fair use, but the
United States Supreme Court held that Warhol’s use of Goldsmith's photograph did not qualify as
fair use, but as commercial, and was thus copyright infringement.?> The Supreme Court concluded
that Warhol’s painting was not transformative enough to change the nature of the original work,
and that the substantially similar purposes of the original photo and the copied painting diminished
the original’s commercial value.?®
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Until now, the fair use doctrine has adequately protected copyright. However, the fair use
doctrine is insufficient to cover copyright cases involving Al on both the input and output levels.
As discussed in later sections of this article, there have been multiple cases of Al developers using
copyrighted content to train their models, leading to lawsuits over infringement. Fair use has
become a ubiquitous defense for model training using copyrighted materials. The key issue on the
input level is whether the large amount of copyrighted works used for the training had a suitably
transformed purpose. Fair use is also unable to handle the output-level infringement, particularly
the market harm to the original works and mass distribution occurring on a generative Al scale,
which involves millions or even billions of infringements. Thus, as this article will demonstrate,
the fair use doctrine is out of date and consequently inadequate to cover copyright issues resulting
from the new technology of Al

ARTIFICIAL INTELLIGENCE
1. THE DEFINITION OF Al

The term artificial intelligence (Al), according to Stanford Professor John McCarthy,
previously meant “the science and engineering of making intelligent machines.”?” In 2021, the
modern understanding of Al was codified under 15 U.S.C. § 9401(3):

The term “artificial intelligence” means a machine-based system that can, for a
given set of human-defined objectives, make predictions, recommendations or
decisions influencing real or virtual environments. Artificial intelligence
systems use machine and human-based inputs to—

(A) perceive real and virtual environments;

(B) abstract such perceptions into models through analysis in an automated
manner; and

(C) use model inference to formulate options for information or action.?8

There are several types of Al, including predictive Al, machine learning, natural
language processing, and — the most commercially popular — generative Al. Generative Al
can create new content, including text, images, audio, or other media. With these
capabilities, generative Al facilitates copying, namely through the models’ collection,
memorization, and duplication of portions of the training data. This results in outputs that
closely approximate or even reproduce copyrighted content, which makes generative Al
the most threatening to copyright protection and the most likely to lead to infringement.

2. THE IMPORTANCE OF Al

Al’s increasingly ubiquitous nature lends to its exponential significance. We live in a new
technological Wild West of astonishing cultivation and global advancement of AIl. Many countries
and companies are in fierce competition to develop Al models, particularly large language models
(LLMs), multimodal foundation models, generative models, and domain-specific Al systems for
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strategic sectors like defense and healthcare. The Stanford Institute for Human-Centered Artificial
Intelligence 2025 Al Index Report explains the rapid expansion of economic scale:

[I]n 2024, U.S. private Al investment grew to $109.1 billion—nearly 12 times
China’s $9.3 billion and 24 times the U.K.’s $4.5 billion. Generative Al saw
particularly strong momentum, attracting $33.9 billion globally in private
investment—an 18.7% increase from 2023. Al business usage is also
accelerating: 78% of organizations reported using Al in 2024, up from 55% the
year before.?

The rapid growth affects not only the quality of people’s lives but also establishes a new movement
in the legal field.

For example, in August 2025, the Al company Anthropic agreed to pay $1.5 billion to
settle the copyright lawsuit Bartz v. Anthropic PBC.*° 1t is the largest settlement in U.S. copyright
history, topping Oracle Corp. v. SAP AG*' in 2014, which had a jury award of $1.3 billion, later
reduced on remittitur. Many other potential landmark copyright cases, notably U.S. News & World
Report, L.P. v. OpenAl, Inc.,’* Disney Enterprises, Inc. v. Midjourney,** and Reddit v. SerpApi
LLC,** are pending or awaiting final decisions.

The biggest problem comes from Al training processes, which largely rely on using
massive datasets from Al model developers’ own databases, their users’ inputs, or publicly
available online content. The difficulty is determining whether the AI’s use of copyrighted data in
training is an infringement, particularly if the training material was a pirated copy.

3. THE PROBLEM WITH Al TRAINING

At first glance, fair use seems to protect copyright; for if the material is used for public
benefit, the rule allows for copying protected materials.? In practice, however, the application of
the fair use doctrine varies widely and is highly dependent on court interpretation and the specific
facts of each case, resulting in inconsistency in courts’ copyright decisions. As several cases in
this section will demonstrate, the specific area of determining fair use that struggles in Al copyright
cases on model training is the transformative purpose and nature of the use. In its policy report
Copyright and Artificial Intelligence Part 3: Generative Al Training, the United States Copyright
Office determined that while “it is not possible to prejudge litigation outcomes, ... some uses of
copyrighted works for generative Al training will qualify as fair use, and some will not.”3°

In the 2015 case Authors Guild v. Google, Inc., Google copied millions of entire
copyrighted books without permission to create a searchable digital database; the United States
Court of Appeals for the Second Circuit decided it was fair use.’” Google had stored the copies in
a database which was not directly accessible to users, allowing only “snippet” searches.*® Because
Google’s purpose — creating a searchable research tool — was different from the books’ original
purpose, and because users could not access books in their entirety, the court ruled it was suitably
transformative and caused no meaningful harm to the market.’® The ruling reflects the utilitarian
purpose of copyright law by enabling technological innovation that benefits the public without
undermining the economic incentives of creators.
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A recent example of litigation over Al training and copyrighted works is The New York
Times Company v. Microsoft Corp., filed in 2023 in federal court.*® The Times alleges that OpenAl
and Microsoft infringed its copyright by using millions of its articles — many behind a paywall
— to train their LLMs, such as ChatGPT, without permission. The defendants are expected to rely
heavily on the fair use doctrine, like the reasoning in Authors Guild.

Al companies argue that training models is analogous to Google Books,*! in that the
models similarly transform the works into statistical representations used to generate new text
rather than reproducing the originals,*? and that the training process does not allow users to fully
access the originals.** As a result, the precedent set by Authors Guild may allow the widespread
use of copyrighted works in Al training under fair use, potentially expanding the transformative
purpose factor far beyond the context in which it was originally applied. It is hypothetically
possible that the court may decide that the LLM’s outputs compete with the original works, thereby
harming the market, or that they undermine a legitimate market for licensing; in either case, the
use of copyrighted data in training would not qualify for fair use protection.

However, the key legal question courts are currently grappling with is not simply whether
outputs might compete, but whether the training use itself harms a legally cognizable market for
the copyrighted works. This demonstrates that although fair use is flexible, courts may find that
arguments based on legal precedents set for earlier digital technologies fail to adequately address
the unprecedented capabilities, scale, and impact of modern generative Al model training. Given
the ambiguous application of fair use, and the current legal challenges, it is difficult for Al
developers to train their models without violating copyright. This uncertainty can slow innovation
by discouraging or delaying research and development efforts, creating major economic costs and
reducing American competitiveness in the global Al market. The fair use tests are unsettled and
fact-specific, which means companies must build complex compliance strategies. To stay
competitive in Al development, the United States should consider how other countries handle
copyright and fair use issues involving Al models.

ARTIFICIAL INTELLIGENCE PROBLEMS ON AN INTERNATIONAL SCALE

With AI’s global presence, potential infringement, such as duplicating copyrighted works,
is not limited to the United States. The global use of Al systems trained on massive datasets raises
significant risks of intellectual property infringement. This requires reshaping how intellectual
property is protected.

For example, the Japanese Content Overseas Distribution Association (CODA), which
includes most world-renowned Japanese content creators such as Studio Ghibli and Bandai
Namco, wrote to OpenAl demanding it stop using their copyrighted content to train AI models
because “CODA considers that the act of replication during the machine learning process may
constitute copyright infringement.”#* The Japanese Minister of State for Intellectual Property
Strategy and Al Strategy, Minoru Kiuchi, echoed CODA’s request to OpenAl to stop violating
Japanese copyright.*> Akihisa Shiozaki, member of the Japanese House of Representatives,
pointed out the imbalance of copyright protection in OpenAl:
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[Sora 2] generated a succession of images of popular anime characters with such
high quality that it was indistinguishable from the real thing, ... [h]owever, for
some reason, characters whose rights are owned by major American companies,
such as Mickey Mouse or Superman, did not appear.*®

In October 2025, Rep. Shiozaki called for Japan’s national legislature, the Diet, to request
Sora 2’s basic specifications, filtering measures, and records of deletion responses, which the Diet
is authorized to do under Article 16 of the AT Promotion Act of 2025.47 As of early 2026, the Diet
has not done so, and seems to have shifted its focus to more active enforcement and oversight,
such as under the A7 Basic Plan of 2025.4

Given that AI generative content may create international copyright conflicts, a
comparative examination of foreign copyright regimes becomes increasingly relevant.
Establishing an understanding of other countries’ copyright laws may reveal the advantages and
disadvantages of their fair use or alternative doctrines. This would not only prepare American
litigators for potential legal disputes but could foster the improvement of fair use in the United
States. Particularly for new legal issues involving Al inputs and outputs, drawing comparative
insights from foreign copyright systems likewise struggling to address new frontiers of
technological uses of copyrighted works may reveal potential solutions to the gaps in American
fair use doctrine.

CASE STUDY 1: CHINA
1. CHINESE COPYRIGHT PROTECTION

When comparing the United States’ copyright protection with many other countries,
the biggest difference is fair use,* but that is decreasingly the case for China. The
Copyright Law of the People’s Republic of China (Zhonghua Rénmin Gonghéguo
Zhuzuoquan Fa) originally did not have the concept of fair use, but Chinese courts have
recently accepted the American concept of fair use as a “general legal principle[].”° In
Chinese courts, general legal principles are broad, foundational rules or values invoked by
courts and judges when the written statutes are incomplete or unclear. Such principles are
intended to provide Chinese courts with interpretive flexibility when confronting new legal
issues.

One of China’s purposes in adopting the fair use doctrine, particularly
transformative factor analysis, is to introduce flexibility in rapidly evolving Al contexts.!
China’s application of American fair use indicates that a willingness to learn and borrow
from other countries’ legal doctrines may allow courts to more efficiently address Al issues.
However, it seems the Chinese legislators are transplanting fair use as a new legal concept
indirectly rather than directly copying American fair use, instead amending China’s
copyright law with an open-ended clause.>? Article 24, >3 for instance, includes a non-
exhaustive list of acceptable circumstances to use copyrighted work without creators’
permission or compensation. The provision lists specific examples — such as quotation for
commentary, news reporting, and classroom teaching — but the open-ended structure
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allows Chinese courts to recognize additional permissible uses when they are consistent
with the provision’s underlying principles.

MAJOR CHINESE AI CASES

In the 2024 case Li v. Liu, the Beijing Internet Court recognized that certain Al-generated
images can qualify for copyright protection when the human creator’s intellectual input is
significant, thereby meeting the originality requirements under Chinese copyright law.>* The court
explained that the plaintiff repeatedly adjusted prompt words and parameters when generating the
image, noting that “such adjustment and modification also reflect the plaintiff’s aesthetic choice
and personal judgment.”>®> Because different prompts and parameters could produce different
outputs, the court determined that the image was not a “mechanical intellectual achievement” and
therefore met the requirement of originality.>®

In another 2024 case, Shanghai Character License Administrative Co., Ltd. v. Al
Company, the plaintiff argued that a generative Al platform allowed the creation of images
that were identical or substantially similar to the copyrighted Ultraman characters.’” The
plaintiff demonstrated that when users entered basic prompts, such as ‘“generate an
Ultraman,” the system produced images with substantial similarity.’® The defendant
furthermore did not implement any safeguards or user rules preventing infringement, such
as user agreements or notices warning users not to infringe copyright.> Citing the 2023 the
Interim Measures for the Administration of Generative Artificial Intelligence Services, the
first set of Chinese regulations on artificial intelligence, the Guangzhou Internet Court
decided that the Al service provider was liable for copyright infringement because the
similar images were produced without authorization and because the provider had failed
its responsibility to cease infringement.*

CASE STUDY 2: THE EUROPEAN UNION
1. THE EUROPEAN UNION’S COPYRIGHT PROTECTION

Rather than a single act, E.U. copyright law is a framework made up of directives
and regulations that E.U. members must implement, often referred to as E.U. copyright law
or E.U. acquis.®! E.U. copyright law does not recognize a general fair use defense like the
United States does; instead, it relies on an “exhaustive list” of specific exceptions and
limitations that are defined in E.U. directives such as the Information Society Directive
(2001/29/EC)(“InfoSoc Directive)®? and the Digital Single Market Directive (2019/790)
(“DSM Directive”).%3

Article 5 of the InfoSoc Directive contains a closed list of permissible exceptions,®*
including: temporary technical reproductions necessary for digital transmissions;
reprographic and private copying subject to compensation; reproductions by libraries,
archives, and educational institutions; ephemeral recordings by broadcasters; certain uses
for teaching, research, and the benefit of persons with disabilities; news reporting and
quotation; uses related to public security or official proceedings; uses of works located in
public places or incidentally included in other material; parody, caricature, or pastiche;
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limited promotional or technical uses; and certain narrowly defined minor uses. Under the
civil law framework, E.U. courts cannot add new exceptions, so open-ended fair use does
not apply in the European Union.

Since the lists predefine the cases where E.U. copyright law does not protect
intellectual property rights, Al developers’ use of copyrighted content needs to clearly fall
into the exceptions’ categories. This informs AI model developers more transparently
about what copyright is protected and what would be, in American terms, fair use.
Furthermore, both directives call for current copyright law to be adapted to technological
developments.®® This suggests that even though the European Union will maintain its
alternative to fair use, it recognizes the need to adapt to meet the needs of Al copyright
cases.

2. MAJORE.U. AI CASES

In the 2025 case GEMA v. OpenAl% GEMA argued that OpenAl was trained with
massive datasets that included copyrighted song lyrics. The Munich Regional Court
decided that because the training process memorized and reproduced the materials, the
training did not qualify for an exception, and it was copyright infringement. The court
reasoned that the E.U. text-and-data-mining (TDM) exception listed in the DSM Directive
only covers “necessary reproductions when compiling the data corpus for training,” but
does not cover reproduced materials that infringe copyright.®’

On the other hand, in the 2024 case Kneschke v. LAION e.V.,* the Hamburg
Regional Court ruled that LAION’s use of images to build an Al training dataset did not
infringe copyright because it fell under the TDM exception.®® The court reasoned that the
defendant had used copyright images “to carry out a comparison of the image content with
the pre-existing image description and create a new data set,” thereby constituting scientific
research.”

CONCLUSION

This article only briefly explored ways other countries protect their intellectual
property in the wake of Al. China has adopted the fair use doctrine with the purpose of
solving economic and technical problems while keeping strong control over copyright.
This illustrates how a country can adopt and adapt another country’s legal doctrines to
address modern problems.

Although the European Union does not have any fair use doctrine, its explicit
exceptions to copyright function as an alternative and more clearly guide Al development
on which copyrighted material can be used in training. Establishing more detailed fair use
guidelines and renewing the fair use doctrine are urgent tasks for Congress to promote
progress.

In July 2025, a federal bill, the Transparency and Responsibility for Artificial
Intelligence Networks Act (TRAIN), was introduced for a second time in the Senate.”! The
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bill is designed to allow “any United States district court to issue a subpoena to a[n Al]
developer for disclosure of copies of, or records sufficient to identify ... copyrighted
works,” so that copyright holders may determine if their work was included in an AI’s
training data.”? Another bill, the Generative AI Copyright Disclosure Act, was introduced
in 2024, and would have required Al developers to submit notices to the U.S. Copyright
Office identifying copyrighted works used in training before releasing new or updated Al
models.”

These two bills indicate Congressional efforts to protect copyright by focusing on
transparency; however, neither bill includes the phrase “fair use.”’* If Congress doesn’t
explicitly state the boundaries of fair use, copyright protection for Al cases is still
ambiguous.

The experiences of the United States, China, and the European Union illustrate a common
challenge: rapidly developing Al technologies require flexible copyright frameworks that balance
innovation and protection. Each jurisdiction has attempted to address this challenge through
different legal mechanisms, but all reflect the same underlying policy goal —encouraging socially
beneficial technological development. Using this utilitarian interpretation, fair use maximizes the
development and ethical use of Al. Congress should keep this principle in mind when legislating
copyright, and it must legislate fair use directly.
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